











ACCIDENT COMPENSATION ACT REVIEW

Treatment
expenses

An injured worker is entitled to compensation

for the reasonable costs of medical services, and
other services, such as physiotherapy, occupational
rehabilitation, and personal services (including
attendant care), where those services are received
because of the injury. The services are generally
known as “medical and like services”.

6.4.

Generally, compensation for the reasonable costs of
medical and like services ceases 52 weeks after the
entitlement arises,' or 52 weeks after the worker
stops receiving weekly benefits."?

Treatment expenses are an essential element of the
benefits available to an injured worker to assist in
treatment, recovery, and ultimately, return to work.
Therefore, my recommendations are designed to
ensure injured workers have prompt access to the
treatment required to assist them in returning to
work, and at the same time, ensuring healthcare
providers treat injured workers appropriately.

6.5.

» KEY RECOMMENDATIONS

A GUIDE

Timeframes for determining liability

The AC Act requires that a claim for compensation
for medical and like services be lodged within six
months after the date of the relevant service.'

The AC Act prescribes no time limit within which

the VWA and its claims agents must make a decision
on liability on a claim for medical and like services.
Current VWA policy requires those decisions to be
made within 60 days.™ The policy is not binding on
self-insurers.

The prospects for an injured worker returning to
work are improved if any necessary treatment is
commenced without delay. For treatment to
commence there needs to be certainty about
payment for the cost of treatment.

On average, claims for weekly benefits are
determined within 14 days and claims for medical
and like expenses are determined within 26 days.™

It is unlikely that the majority of claims for medical
and like services are more complex than claims

for weekly benefits. | therefore recommend that the
time for deciding claims for medical and like services
should be fixed in line with the time for determining
weekly benefits claims (28 days).

Apart from giving certainty to all parties, a legislated
timeline will ensure that the same time limits apply
to the claims of all injured workers, whether they
are covered by the scheme or by self-insurers.

11 AC Act, s 99(12).

12 AC Act, s 99(11).

13 AC Act, s 103(7)(d).

14 VWA, Claims Manual, paragraph 1.6.2.
15 Source: VWA.
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Regulation of healthcare providers

6.8.

Healthcare providers can treat injured workers and
be paid for the provision of a “medical service”,®
provided that those professionals are registered
under the Health Professions Registration Act 2005."
In addition to those registered healthcare providers,
the VWA can also approve payments to providers of
other health services (as long as those other health
services are provided at the request of a medical
practitioner).’® The other health services include,

for example, remedial massage and acupuncture.

Where the VWA is concerned about the adequacy,
appropriateness or frequency of services provided
to an injured worker,'® and there is a professional
body regulating the conduct of persons in the service
provider's trade or profession, the VWA may:?

* refer the provider’'s conduct to that professional
body for review?'; and

* suspend payments to the provider.?

. Where there is no professional body regulating

the conduct of persons in the provider's trade

or profession, the VWA can review the provider’s
conduct and determine whether the provider has
acted properly.

6.11. The referral process to professional bodies should

be maintained. However, the sanctions available to
the VWA should be strengthened, so that the VWA
can retain some control over payments to those
providers who depart from appropriate standards
of behaviour. In particular, the VWA should have
the power to suspend future payments to any
service provider who is found to have engaged

in unprofessional conduct by the provider’'s
professional body or who is found by Medicare
Australia to have engaged in inappropriate practice.
This would give the VWA improved regulatory and
protective powers.

16 Defined in s 5(1) of the AC Act.

17 Those healthcare professionals are medical practitioners, physiotherapists, chiropractors, osteopaths, psychologists,
podiatrists and pharmacists: see the definitions of those terms in s 5(1) of the AC Act. Apart from psychology, any
attendance, examination or treatment of any kind by those providers is defined as a medical service.

18 Paragraph (d) of the definition of “medical service” in s 5(1) of the AC Act.

19 This can include healthcare professionals.
20 AC Act, s 249B(2).

21 AC Act, s 249B(2)(a).

22 AC Act, s 249B(2)(b).
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Lump sum
benefits for
significantly

injured workers

7.1. Lump sum benefits are designed to provide no fault, 7.4. Impairment benefits were introduced in 1997 to
efficient and fair compensation for workers who replace maims payments and an injured worker’s
sustain permanent significant impairments, including right to sue at common law, which was abolished
a measure of compensation for the pain and suffering at that time.?® Access to benefits under the maims
associated with impairment. Lump sum benefits regime is assessed using AMA-2 and the concept
provide “much needed"% funds following a work- of "loss of use”.
related injury without requiring the worker to pursue
costly and lengthy common law proceedings. 7.5. The maintenance of lump sum impairment benefits,

after the reintroduction of common law rights in

7.2. Lump sum benefits are paid in addition to weekly 1999, ensures that a worker can receive a lump
benefits and medical and like benefits. There are two sum benefit for her or his permanent injury as soon
separate schemes for lump sum benefits: impairment as is practicable, regardless of whether the worker's
benefits and maims payments. The date of injury will employer was negligent.
determine the type of lump sum benefit for which
an injured worker may be eligible.2* There are also 7.6. Lump sum benefits are designed to compensate
different application and dispute processes for those workers who have sustained permanent
each type of lump sum benefit. significant impairments, which mean these

payments compensate those workers who are

7.3. Access to impairment benefits is assessed using in the most financial need. My recommendations

AMA-4?5 or other relevant guidelines required by
the AC Act.?® A medical examiner assesses the
injured worker and makes a judgement on the
whole person impairment (WPI) of the injured
body part and expresses this as a percentage.
The percentage is then used to calculate the
amount of compensation payable by reference
to a scale of payments set out in the AC Act.?’
Payments are available to injured workers subject
to the worker’s impairment assessment meeting
certain thresholds set out in the AC Act.

address the need to ensure that those seriously
injured workers are compensated adequately
given the permanency of the injuries they have
sustained; however, given the cost of managing
and compensating certain injuries, the impact on
scheme viability remains a key consideration.

23 Accident Compensation and Other Legislation (Amendment) Bill, second reading speech, 1 June 2006.

24 AC Act, s 98C.
25 AC Act, s 91(1)(a)(i).

26 Psychiatric impairment is assessed in accordance with the Guides to the Evaluation of Psychiatric Impairment for Clinicians.
Industrial asthma is assessed in accordance with Impairment Assessment in Workers with Occupational Asthma.
Occupational infectious diseases may be assessed in accordance with Clinical Guidelines to the Rating of Impairments

arising from Infectious Occupational Diseases.

27 For injuries sustained between 1 July 1997 and 11 November 1997. For injuries sustained before 1 July 1997, the maximum
amount differs depending on the date of injury, because benefit levels are indexed. For example, for injuries sustained
between 1 July 1996 and 30 June 1997 the maximum amount is $102,460.

28 When the right to sue at common law was reinstated in 1999, impairment benefits were maintained.
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» KEY RECOMMENDATIONS

Increase impairment benefits for very seriously injured
workers

7.7. Impairment benefits compensate a worker for
permanent impairment of a body part or system,
and for the pain and suffering resulting from the
impairment. Compensation, in the form of common
law damages for pain and suffering, is also available
for workers who have suffered a “serious” injury.
However, any damages awarded for pain and
suffering will be reduced by the amount of
compensation paid by way of impairment benefits.

7.8. The impairment benefits system is a faster and more
efficient method than the common law system of
delivering lump sum compensation. However, the
maximum benefit available under the impairment
benefit system is more than $85,000 below the
maximum common law damages available for pain
and suffering.

7.9. In order to compensate seriously injured workers
for pain and suffering fully and more efficiently,
the maximum benefit awarded for a permanent
injury under the impairment benefit regime should
be increased to the equivalent of the maximum
common law damages payable for pain and suffering
—that is, from $396,690 to $484,830. The maximum
benefit should be indexed annually.

Serious spinal injuries

7.10.

7.11.

7.12.

7.13.

To qualify for an impairment benefit, a worker must
have a physical WPI of not less than 10%,% or a
psychiatric WPI of not less than 30%.%°

Changes made in 2003 expanded impairment
benefits awarded for workers with musculoskeletal
injuries (including spinal injuries) who were “harshly”
disadvantaged by the change in assessment tool
from AMA-2 to AMA-4.3' The amendments provided
workers with musculoskeletal injuries assessed with
a WPI of between 5% and 9% with an entitlement
to impairment benefits and an increase in the
benefit payable for those injuries assessed

between 5% WPI and 29% WPI.

The 2003 amendments cease to operate on

3 December 2008, five years after the amendments
commenced, unless the amendments are extended
by legislation. | recommend that the amendments
made in 2003 become a permanent feature of

the scheme.

However, there remains considerable concern on
the part of various stakeholders that the level of
compensation for impairment from a spinal injury
does not adequately address the severity of such

an injury. Medical research confirms that low back
injuries cause a great deal of pain and lost activity.?
Further, prolonged low back pain can lead to a
combination of physical, psychological, occupational
and social impairments.®

29 AC Act, s 98C(2)(a).
30 AC Act, s 98C(3)(a).

31 Victoria, Legislative Assembly, Debates, 16 October 2003, pp 1154 -1158.

32 A Engers, P Jellema, M Wensing, DAWM van der Windt, R Grol, MW van Tulder, “Individual patient education for low back
pain”, Cochrane Database of Systematic Reviews 2008, Issue 1; Art No: CD004057.

33 K Karjalainen, A Malmivaara, M van Tulder, R Roine, M Jauhiainen, H Hurri, B Koes, “Multidisciplinary biopsychosocial
rehabilitation for subacute low-back pain among working age adults”, Cochrane Database of Systematic Reviews 2000, Issue

3; Art No: CD002193.
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7.14.

7.15.

A major concern relates to the method by which
spinal injuries are assessed. The assessment of
spinal injuries should be reviewed to address
perceived deficiencies. The review would determine
whether there needs to be an overall change to the
assessment of permanent injuries for the purposes
of all compensation schemes in Victoria.

While awaiting the outcome of the review, the
entitlement awarded to an injured worker with

a spinal injury should be increased by 10%.

The increase will ensure that all spinal injuries
receive an enhanced level of compensation more
commensurate with the severity of the injury, while
maintaining the integrity of the current assessment
process based on AMA-4.

Psychiatric impairments

7.16.

7.17.

7.18

A worker will only receive an impairment benefit
if the worker meets a threshold of 30% WPI for a
psychiatric injury. Compensation for a “secondary”
psychiatric injury (that is, a psychiatric injury that is
a consequence of a physical injury) is excluded.®*

The justification for different impairment thresholds
for psychiatric and physical impairment lies in the
subjective nature of psychiatric injuries, the difficulty
associated with assessing such injuries, the cost of
managing and compensating psychiatric injuries and
the impact of that management and compensation
on scheme viability. The subjectivity of the
assessment of psychiatric impairment can lead to
an escalation of disputes and associated legal costs.

. As a result, lowering the current 30% WPI threshold

for psychiatric injuries would present a considerable
risk to the ongoing viability of the scheme and is
not warranted at this time. For the same reason, the
distinction between secondary and non-secondary
psychiatric injuries should be maintained.

7.19.

A GUIDE

In addition to the different thresholds for psychiatric
and physical impairment claims, lower entitlement
amounts are provided for psychiatric impairments
compared with physical impairments. This is not
justifiable and must be remedied. | note that the
Transport Accident Commission (TAC) and
WorkCover NSW award the same entitlement

to psychiatric and physical impairments once

the relevant WPI threshold has been met.

. The impairment benefit awarded for a 30%

psychiatric impairment should be increased to the
level of impairment benefit awarded for a 30%
physical impairment. Similar adjustments should be
made to the payments for psychiatric impairments
assessed between 31% and 70% WPI.

Preferred date used to calculate lump sum entitlements

7.21.

7.22.

7.23.

Impairment benefit entitlements are indexed
annually by reference to any change in the all groups
consumer price index (CPI) over the preceding
financial year.®® An entitlement to an impairment
benefit is calculated as at the date of the injury.
Calculating the amount to be paid as at the date

of injury means that the worker receives a payment
that does not reflect increases in CPI since the injury.

Delays in lodging or determining claims may not
be caused by the worker, and it is not appropriate
to require a worker to bear the financial cost of any
such delay in the form of the deflated value of the
impairment benefit paid.

The TAC scheme calculates lump sum benefits
for permanent injuries as at the date of the
determination of those benefits. The time at
which impairment benefits are calculated under
the AC Act should be brought into line with the
current practice of the TAC.

34 AC Act, s 91(2). For example, a worker’s depression that is a consequence of the worker's inability to undertake daily activities,
caused by the effects of a physical injury, would be classed as a secondary psychiatric injury, and would not be assessed.

35 The impairment entitlements are indexed by the CPI.
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Access to justice
for seriously
injured workers:
common law

8.1. The AC Act allows a seriously injured worker to sue
for common law damages where the other party’s
negligence caused or contributed to the work-related
injury. Rather than providing continuing support (as
weekly payments of compensation do), common law
damages provide a “one-off” lump sum payment to
an injured worker.

8.2. There is nothing in the AC Act that prevents an
injured worker from seeking access to both statutory
benefits and common law damages. However, if a
worker obtains common law damages, the worker
cannot receive any future statutory benefits for the
same kind of loss (apart from payment for medical
and like services). An award of common law
damages will also be reduced by the amount
of any statutory benefits already received.®®

8.3. Access to common law damages was abolished
by the Kennett Government for all injured workers
from 12 November 1997. It was restored by the
Bracks Government, for seriously injured workers,
from 20 October 1999.

8.4. Access to “new"” common law damages (that is, under
the scheme that commenced from 20 October
1999) is restricted to workers who have sustained
a “serious injury”. The worker’s injury must satisfy
either the "deeming” test or the “narrative” test.>”

8.5. To satisfy the deeming test the worker must have
a WPI of 30% or more assessed in accordance
with AMA-4 .38

8.6.

8.7.

8.8.

8.9.

8.10.

Under the “narrative” test a worker must have
suffered:

* a serious permanent impairment or loss of a
bodily function; or

* a permanent serious disfigurement; or

* a severe permanent mental disorder or severe
long term behavioural disturbance; or

¢ |oss of a foetus.®®

Mental disorders or behaviour disturbances are
assessed separately from physical injuries for the
purpose of determining whether an injury satisfies
the narrative test.*

In restoring access to common law, the Government
envisaged that most seriously injured workers would
obtain access to common law through the deeming
test. The opposite has proven to be true. Relatively
few workers have been able to access common law
through the deeming test, because AMA-4 provides
relatively low impairment ratings when compared to
its predecessor — AMA-2. In particular, spinal injuries
(which make up a large percentage of workers'
compensation claims) rarely score over 10% WPI
when assessed under AMA-4.

A significant body of case law has developed around
the narrative test, providing a degree of stability and
certainty as to its application.

Workers seeking damages for economic loss must
also demonstrate a permanent loss of earning
capacity of 40% to access that type of damages
under the narrative test.”!

36 AC Act, s 134AB(25).

37 The deeming test is applied as part of an administrative procedure with the VWA as administrative decision-maker. The
narrative test may also be applied by the VWA alternatively, where the worker is notified by the VWA that he or she has not
satisfied the deeming test or the narrative test, the worker can apply to the County Court, which will apply the narrative test.

38 AC Act, s 134AB(15).

39 AC Act, s 134AB(16), (37).
40 AC Act, s 134AB (38)(h).
41 AC Act, s 138AB(38)(e).
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8.11.

The current deeming and narrative tests perform an
important function. They ensure that common law
damages are available only to the most seriously
injured workers. The current tests also operate as

a gatekeeper that helps to protect the ongoing
viability of the scheme.

>» KEY RECOMMENDATIONS

Lower the deeming test for physical injuries

8.12.

8.13.

8.14.

8.15.

A high number of serious injury applications are
initially refused by the VWA and subsequently
accepted during the litigation process, creating
unnecessary delay and cost. Changes to the
thresholds that are cost-neutral and ensure
benefits are delivered more quickly and
efficiently should be considered.

Reducing the deeming threshold would allow faster
and cheaper access to benefits for those workers
who would ultimately succeed under the narrative
test in any event.

It is therefore recommended that the deeming test
should be lowered to 20% WHPI for physical injuries
only. Ultimately, the reduction will save the scheme
transaction costs, including legal costs, as well as
providing workers with faster access to their
entitlements.

Reducing the deeming threshold to 20% for both
physical and psychological injuries would have a
considerable financial impact on the scheme and
is not recommended.

A GUIDE

The impact of ongoing weekly payments on
statutory offers

8.16.

8.17.

8.19.

The AC Act contains a statutory offer process
designed to encourage the settlement of common
law claims.*? Before a worker can recover legal costs
following the resolution of a common law action, the
amount for which the action is ultimately resolved
must be at least 90% of the statutory counter-offer
made by the worker.

Those provisions mean that workers must estimate
the likely amount of weekly payments that they will
receive between the time of the statutory counter-

offer and any trial of their common law action. The

worker must make that estimate in a context where
the trial date is unknown and the worker’s ongoing

entitlement to weekly payments is uncertain.

. Discounting any weekly payments made after the

statutory counter-offer would ensure that a worker
could be certain of the value of the counter-offer.
As a result, any cost consequences flowing from
the net judgment amount would not be affected
by delays in bringing a case to trial, which could
increase the worker's overall weekly benefits and
disadvantage the worker in terms of legal costs.

The AC Act should be amended so that all weekly
payments received after the worker’s statutory
counter-offer are disregarded when comparing
the judgment, settlement or compromise with
the worker’s statutory counter-offer.

42 AC Act, s 134AB(12).
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Extending access to common law for terminally
ill workers

8.20. A terminally ill worker may bring a special application
in the Supreme Court, to facilitate faster resolution
of the worker’s claim.** However, if a worker has
not crossed the serious injury threshold before
the worker’s death, the worker’s estate will not be
entitled to access common law damages.* If the
cause of death is related to the workplace injury,
the worker’s dependants can still claim under the
AC Act and possibly under the Wrongs Act 71958.
However, if the cause of death is unrelated to work,
the dependants will have no entitlement.

8.21. The AC Act should be amended to provide that,
where a worker dies from a cause unrelated to
the injury to which the claim relates, and before a
serious injury has been determined, the Court may
make a determination of serious injury so that the
deceased worker's common law action can continue.®

43 Victoria, Legislative Assembly, Debates, 18 November 2004, p 1730.
44 Swannell v Farmer [1999] 1 VR 299.
45  See Wrongs Act 1958 (Vic), s 28LZN(3).
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Benefits for
dependants
following work-

related deaths

9.1. From its introduction in 1985, the AC Act has
provided compensation for the surviving dependants
of a worker whose death results from a work-related
injury or illness.

9.2. Under the current legislation, a deceased worker's
dependants may be entitled to lump sum payments,
weekly pensions, the reasonable costs of medical
and like expenses incurred between the date of
injury and the worker’s death, the reasonable costs
of family counselling services and the cost of burial
or cremation, as set out in the AC Act.

9.3. In addition to the benefits available under the
AC Act, dependants can also seek common law
damages for the death of a worker under the Wrongs
Act 1958 where the negligence of an employer or a
third party contributed to the worker’s death.*®

9.4. My recommendations relating to the compensation
available to the dependants of a deceased worker
are among the most important in the Review,
because those dependants form one of the most
disadvantaged groups within the scheme. Families
of deceased workers are often left with the grief
of losing a loved one, as well as the loss of a source
of income. Accordingly, | have proposed significant
benefit reforms for the dependants of deceased
workers.

>» KEY RECOMMENDATIONS

Lump sum benefits for dependants following
work-related deaths

9.5. When the AC Act commenced in 1985, a lump sum
benefit of $61,750%” was payable to any dependant
who had been wholly or partly dependent on the
deceased worker’s earnings. Since that time,
the amount and type of benefits payable have
changed significantly.

A GUIDE

9.6. The maximum lump sum death benefit payable on a
worker’s death is a fixed amount of compensation,
designed to compensate all the deceased worker'’s
dependants, and is currently $265,590.*¢ The lump
sum death benefit is indexed annually (in July each
year) by reference to movements in the CPI.%°

9.7. Currently, the lump sum that is payable where a
worker dies is different from the lump sum that
is payable where a worker sustains a significant
permanent impairment. The difference is not
appropriate, because lump sum death benefits
and permanent impairment benefits aim in part to
compensate for the emotional distress that results
when a worker is injured at work. The maximum
lump sum death benefit should be increased to the
same amount as the maximum impairment benefit,
namely $484,830.

Improving pensions for dependent children who
are studying

9.8. Dependent children engaged in full-time study
receive a pension to the age of 21. Terminating the
pension at that age could disadvantage dependent
children who continue to study past the age of 21.

9.9. The AC Act should be amended to maintain pensions
for dependent children until the end of the calendar
year in which they turn 25, where they are studying
or undertaking an apprenticeship. The pension
should be subject to an appropriate income cap,
indexed annually in accordance with the CPI.

Compensation for persons who are not dependants

9.10. There are situations where a person may be left
financially disadvantaged because of the work-
related death of a relative, but the person is not
compensated under the AC Act, because the person
is not a dependant. At a minimum, the AC Act should

46  AC Act, s 134A.

47 AC Act (No 10191), s 92(2).

48 Worksafe Claims Manual, section 11.11.32.
49 AC Act, s 100(2C) and (2D).
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provide for a lump sum payment of reasonable
expenses incurred as a result of the worker’s death
— for example, payment of the reasonable cost to

a non-dependant for administering the will of a
deceased worker.

9.11.

A Court should be required to determine what a

“reasonable” amount of compensation payable is
and whether there is proof of financial hardship as
a result of the work-related death. The entitlement
to payment should only arise where the deceased
worker has no dependants at the time of death.

Eligibility for compensation

9.12. A cohabiting spouse of a deceased worker must

currently prove that he or she was financially
dependent on the deceased worker to be eligible

for compensation. The dependency provisions

are harsh, complex and unsatisfactory.

. Itis recommended that the AC Act be amended to

ensure that a surviving partner, as defined in section
5(1) of the AC Act, who is residing with a worker at
the time of the worker's death, is deemed to be
dependent on the deceased worker.

Unborn children

9.14. The AC Act does not allow a worker’s child, who
was unborn at the time of the worker’s death, to be
treated as a dependent child of the worker. There is

no apparent reason why an unborn child should be
treated differently to a child who has already been born.

. I recommend that a child of a deceased worker

who is born after the worker’s death is treated
as a dependant of the deceased worker under
the AC Act, when paternity can be proved.

Accessing Death Benefits
Delays in processing benefits
9.16. The process of accessing entitlements following the

death of a worker should be quicker and simpler for
dependants. To address that objective, | recommend
provisional payment for:

» weekly pensions to dependants;

* the reasonable costs of medical and like expenses
incurred between the date of injury and the
worker’s death;5°

the reasonable costs of family counselling services
(up to a maximum of $5,160);* and

the cost of burial or cremation (up to a maximum
of $9,300).5

Reduce Court involvement in the approval of lump sum
death benefits

9.17. In the majority of cases, eligibility for lump sum

compensation following the death of a worker is
determined by the County Court. Compulsory Court
involvement is expensive (because of associated
legal costs) and can delay the settlement of claims,
causing undue stress and hardship for dependants.
For those reasons, Court involvement should be
limited to certain specific circumstances where

it is required to ensure that the outcome is fair

and appropriate. Those situations include matters
involving vulnerable dependants and matters where
dependants are not legally represented.

Magistrates’ Court to replace County Court
9.18. Where Court approval of lump sum death benefits

is necessary, the approval should be obtained from
the Magistrates’ Court, replacing the current
requirement that the County Court determine
entitlement to compensation.®® The Magistrates’
Court is preferred because it is a cheaper and
faster jurisdiction, and will ensure dependants
receive their entitlements more efficiently.

50
51
52
53

AC Act, s 99(1)(a).

AC Act, s 99(1)(aa); VWA online claims manual, section 11.4.3.
AC Act, ss 99(1)(b); VWA online claims manual, section 11.4.3.

AC Act, s 92A(3).
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Transparency in
decision-making
and the efficient

resolution of disputes

10.1.

10.2.

In 2006/2007, there were over 13,000 disputes
about statutory benefits in the Victorian scheme.
That number does not include disputes about
common law actions and other types of complaints
made to the VWA, agents and self-insurers.

Disputes increase costs and delay benefit delivery.
They can also affect return to work outcomes.

. For those reasons, it is imperative that the Victorian

scheme has an effective and efficient dispute
resolution framework.

. Dispute resolution mechanisms are available to

workers, in the following order:
* review by an agent senior manager;

* conciliation, through the Accident Compensation
Conciliation Service (the ACCS); and

* |legal proceedings, through the Magistrates’
Court or County Court.®

. Disputes over medical issues can be referred to

a Medical Panel for a final and binding decision.

» KEY RECOMMENDATIONS

A GUIDE

A modified approach to dispute resolution

10.6.

10.10.

| propose that a form of internal review be introduced
for the early stages of the dispute resolution
process, aimed at:

* reducing the number of disputes requiring more
formal determination;

* providing an effective mechanism to monitor
agents’ decisions, enabling feedback and
continuous improvement of decision-making; and

* delivering faster and more efficient access to
benefits for injured workers.

The internal review will replace the current system
of agent review. It will commence as soon as a
dispute is lodged with the ACCS and will be
completed within a maximum of 14 days.

. lalso propose that the role of the ACCS be focussed

on efficiently moving parties towards an agreement,
which is the ideal outcome at a relatively early stage
of the dispute. The ACCS will continue managing
the lodgement of disputes and their progress
through the dispute resolution system, building on
existing confidence in the ACCS and provide a
single point of contact for parties.

. I recommend changes to the governance

arrangements for the ACCS to ensure greater
transparency of process and accountability. Those
arrangements should allow effective monitoring of
outcomes and, in turn, continuous improvement of
the ACCS.

. The final determination of unresolved disputes will

be placed with the Magistrates’ Court of Victoria.
Appeals to the Supreme Court will remain limited
to questions of law.

Medical Panels will continue to give their opinions
on medical questions.®®

54 Victorian WorkCover Authority Claims Manual, 17 — Dispute Resolution, p 2.

b5 AC Act, s 67(1).
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Internal review of statutory benefit decisions
10.11.

10.12.

10.13.

10.14.

There is no statutory basis for the current system
of internal review of decisions by agents about
statutory benefits; and completing such a review
is not a precondition to entering conciliation.

The AC Act should be amended to provide that
internal review of agents’ decisions be an essential
step following lodgement of a dispute with the
ACCS. Immediately after lodgement, disputes will
be referred by the ACCS for review by a VWA
internal review unit, or by the relevant self-insurer.

| recommend that the internal review be completed
within 14 days and be limited to the evidence
available to the original decision-maker (including
the entire claim file). The internal review may involve
steps to clarify the available information with the
parties, but reviewers would not have power to
seek or receive additional information.

The task of internal review will be to consider
whether the original decision was the correct or
preferable decision, having regard to the material
that was available to the original decision-maker,
the relevant provisions of the AC Act and the
VWA's policies.

The Magistrates’ Court

10.15.

| recommend the removal of restrictions on the
jurisdiction of the Magistrates’ Court over disputes
about statutory benefits. The lower scale costs,
compared to costs in the County Court, make the
Magistrates’ Court more accessible to parties
engaged in litigation.

Review of agent decisions at employers’ request

10.16.

10.17.

10.18.

Currently, there is no requirement that employers

be notified of reasons for decisions made by the
VWA (through an agent). Agent decision-making

can affect an employer’s premium. For that reason,
there remains concern about employers’ lack of
involvement, particularly when the AC Act previously
allowed a limited right for employers to object to an
agent’s decision.%

Employers should have limited rights to seek
review of initial decisions to accept liability for a
claim. A successful review will not affect a worker’s
entitlements, but will protect the employer against
any premium impact from the claim.

Providing employers with that opportunity should
assist in restoring employer confidence in the
decisions that follow a decision to accept liability
and in increasing the accountability of agents.

56 AC Act, s 120(1) (repealed).
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Employer
premiums

11.1.

The ACWI Act provides for a scheme of compulsory
WorkCover insurance. It requires each employer

to take out a WorkCover insurance policy if the
employer’s annual rateable remuneration is

more than $7500 or if the employer engages

any apprentices or trainees.%’

. A premium is the annual cost to an employer for

the insurance policy. The amount of an employer’s
premium is determined by several factors,%®
including: the size of the employer’s payroll,* the
risk classification of the employer’s industry and
the employer’s claims costs.

>» KEY RECOMMENDATIONS

Premium - voluntary higher excess

11.3.

The current standard excess for workplace injury
insurance is payment of the first 10 days of weekly
benefits and the first $564 of reasonable medical
expenses. The excess provides limited incentives
for return to work.

. In order to provide employers with a stronger financial

incentive to return injured workers to work, a voluntary
higher excess is proposed. For example, employers
could elect to pay 16 weeks compensation and
$1000 in medical expenses. The higher excess
would encourage employers to focus closely

on the return to work outcomes of their injured
workers while reducing their upfront premium.

A GUIDE

Statistical case estimates (SCEs)

11.5.

11.6.

11.7.

11.8.

In 2004/2005, the VWA introduced the SCE model to
estimate the future cost of each employer’s claims
when calculating the employer’s premium. Claims
costs are integral to the incentives for OHS and return
to work performance provided by the premium
system. An employer’s claims cost rate is the
estimated lifetime cost of the claims received in the
last three years, as a proportion of the employer’s
remuneration. Employers need to understand what
drives premium, so that they can respond to the
incentives that the premium system provides.

The VWA uses the SCE model to estimate the
lifetime cost of individual claims, using the scheme's
experience over 20 years to estimate the average
cost of a claim, taking into account the known
characteristics of the claim. The main factor driving
estimates is the return to work rate, as reflected in
weekly benefit payments. The longer a worker
remains at work, the more the estimate will fall.

At the start of a claim, relatively sparse payment
information is available and therefore the range of
possible outcomes for the claim is very broad: the
worker could return to work tomorrow, making the
cost of the claim very low, or the worker could be off
work until retirement, inflating the cost of the claim.
Given the lack of information, the predictive value

of the model for new claims is relatively low.

In addition, the model does not take account of
workplace-specific characteristics that are crucial for
determining return to work performance. As a result,
at the start of claims, many employers consider

that the SCE is too high, based on the employer’s
knowledge of the workplace and the employer’s
assessment of the likelihood that a worker will
return to work.

57 AWCI Act, s 7(1). The policy indemnifies the employer against liability under the AC Act, at common law or otherwise.
58 Calculated in accordance with the premiums order issued by the Governor in Council on the recommendation of the VWA

under s 15 of the ACWI Act.
59 ACWI Act, s 3; see “rateable remuneration”.
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11.9.

11.10.

11.11.

11.12.

Although the concept of SCEs is relatively
straightforward, its application is complex. This
complexity, as well as external factors influencing
claims cost estimates, has undermined employers’
confidence in the connection between their
efforts to reduce claims costs, and their premium.
However, despite those difficulties with the SCE
model, it is definitely superior to its predecessor.

| recommend that the VWA and its agents inform
employers more effectively about cost estimates
for individual claims. Employers should also be
provided with enhanced advice about the
calculation of their premium.

The VWA should gather more information on a
new claim before assigning an estimate that will
influence premium. Only new claims received to
the end of December should be included in the
calculation of premium for the following financial
year. That approach would enable the model to
consider at least three months of experience on a
claim before assigning an estimate for the claim.®

Employers should have the right to seek a review
of their SCEs. However, that right should be limited
to data errors that lead to erroneous estimates
(such as errors in coding of claims or claims costs)
and the information provided to the agent when
the estimate was made.

Regulatory oversight of premium setting

11.13.

11.14.

Given the VWA's various statutory roles as scheme
regulator, manager and service provider, and the
impact of premiums on the Victorian economy, a
high level of transparency for the VWA's premium
setting is essential.8" Although there are already

a number of measures to ensure transparency in
premium setting, further initiatives are justified.

A standing reference should be given to an
independent body such as the Essential Services
Commission to conduct annual reviews of premium
setting. The independent review body should report
the results of its reviews to the Minister and make
any reports publicly available. The legislation should
also be amended to include a set of high level
principles to guide scheme premium setting. These
measures will greatly enhance the transparency and
accountability of the VWA in setting premium.

Process for premium dispute resolution

11.15.

11.16.

The VWA responds to approximately 200 disputes
about premium each year. However, there is no
comprehensive legislative framework for the
resolution of those disputes. The current system
is characterised by uncertainty about the actions
employers can take to resolve genuine disputes
over the calculation of premium and a lack of
case law.

| am recommending a formal internal review
process, and a transparent and robust mechanism
to appeal against decisions made by the VWA.

60 This would be in addition to the two or three months’ delay to ensure all payments had been received for that three-month period.

61 Transparency refers to the degree to which parties are able to observe and understand the decision making process. Source:
The Department of Treasury and Finance Victoria, National Competition Policy Review of Victorian Workplace Accident
Compensation Legislation, PricewaterhouseCoopers and Minter Ellison, December 2000.
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Recovery from
third parties

12.1.

12.2.

12.3.

Section 138 of the AC Act allows the VWA, an employer
or a self-insurer to recover compensation paid or
payable under the AC Act from a third party who
caused or contributed to the worker’s death or injury.

The right of recovery is not limited to cases where
the third party would be liable in negligence, but
extends to cases where the circumstances of the
injury or death have created a “legal liability in a
third party to pay damages"”.??

Under section 137(bA) of the AC Act, the VWA,
an employer or a self-insurer may also recover
compensation paid or payable under the AC Act
from the TAC where the workplace injury was
directly caused by the driving of a motor vehicle,
railway train or tram.®3

» KEY RECOMMENDATIONS

Application of the recovery process

12.4.

12.5.

There are good policy reasons for continuing to allow
the VWA to institute recovery proceedings against
third parties who have contributed to a worker's injury.

If a third party who had contributed to a worker's
injury could not be pursued for its share of the
compensation paid by the VWA, the third party
would benefit, often significantly, from the reduction
in the amount of damages payable to the worker

on account of the compensation paid by the VWA.
Accordingly, the current application of section 138
should be maintained.

A GUIDE

Labour hire

12.6.

12.7.

12.8.

Labour hire workers are employed by labour hire
agencies. They work or are placed with another
entity (the "host employer”), on either a temporary
or a permanent basis. Labour hire workers are
considered to be employees of the labour hire
agency, not the host employer,® and are covered
by the labour hire agency’s WorkCover insurance
policy. As a result, a host employer who operates
a site where a labour hire worker is injured will not
be subject to an increase in premium. The claims
made for those injuries will impact on the labour
hire agency’s premium.

Between 1995 and 2001, the number of workers’
compensation claims in the labour hire industry
increased at a faster rate than the total remuneration
for the sector.®® In contrast, the number of
compensation claims made by other workers was
fairly static during this period, even though their
overall remuneration increased.%

The increased rate of claims in the labour hire sector
may have contributed to the increase in recovery
actions against host employers. Recoveries against
host employers for compensation paid to labour hire
workers make up approximately 40% of all recoveries.®’

62 AC Act, s 138(1). For example, the liability might be for breach of contract, or for breach of a statutory duty.

63 TA Act, s 3(1). Section 137(1) of the TA Act also allows the VWA, a self-insurer or employer to recover from the TAC
compensation paid in respect of a death or injury that was caused by or arose out of the use of a car before 17 December 1986.

64 AC Act, s 5(1).

65 Elsa Underhill, “Extending Knowledge on Occupational Health and Safety and Labour Hire Employment: A Literature Review
and Analysis of Victorian Worker’'s Compensation Claims: Report for Worksafe Victoria”, Melbourne, October 2002, p 101.

66 Elsa Underhill, “Extending Knowledge on Occupational Health and Safety and Labour Hire Employment: A Literature Review
and Analysis of Victorian Worker’s Compensation Claims: Report for Worksate Victoria”, Melbourne, October 2002, p 80.

67 Source: VWA.

29



30 ACCIDENT COMPENSATION ACT REVIEW

A GUIDE

12.9.

12.10.

Removing the right to recover from host employers
would have a financial impact on the scheme.

All employers would subsidise the costs caused

by negligent host employers through increased
premiums. Although host employers would save on
the cost of public risk insurance, that saving would
come at the cost of other employers. Most directly
affected would be other businesses that operate
within the same industry classification as the labour
hire agencies; those other employers would bear
the costs of increased premiums through higher
risk classifications for their industry.

Consequently, the current approach that allows
for recovery against host employers, who cause
or contribute to a worker's death or injury, should
be retained.
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Self-insurance

13.1. Self-insurance allows eligible employers to manage Contributions
and pay for their own workers’ compensation claims. 13.5. Self-insurers are required to make a financial
In all other respects, self-insurers are regarded in the contribution to the administrative costs of the
same way as other (schem’e-lnsured) employers in WorkCover scheme. The amount of the contribution
the scheme — self-insurers” workers are eligible for is calculated in accordance with a complex formula
the same compensation benefits and self-insurers set out in the AC Regulations. The formula has been
must comply with the AC Act and the OHS Act. subject to various reviews, without resolution, in

13.2. The VWA regulates 38 self-insurers who employ recent years.

around 189,000 Victorians. To be approved as a 13.6. | have recommended that self-insurer contributions
self-insurer, an eligible employer must satisfy the should be set to ensure that scheme-insured firms
VWA that it is "fit and proper” by reference to a are not disadvantaged by a firm’s decision to opt
set of criteria set out in the AC Act. for self-insurance. | have also recommended that

contributions be allocated among self-insurers on
» KEY RECOMMENDATIONS the basis of their remuneration and claims risk,

so that large self-insurers with a high rate of claims

Reducing red tape will pay a higher contribution than small self-insurers
13.3. The following recommendations are designed with a low rate of claims.

to reduce red tape for self-insurers and

large employers: 13.7. To provide some discipline on VWA's costs that can

be passed on to self-insurers, | recommend that a
cap be applied to increases in VWA's costs. | also
recommend that an independent audit of the VWA's
cost base should be undertaken, to ensure that costs
are properly identified and categorised.

* The AC Act allows the VWA to approve
self-insurers for three years initially, with
subsequent approvals for four years. In order
to reduce administrative burdens it is proposed
to introduce six year terms following the first

approval to reward good performance. 13.8. Finally, | recommend including self-insurer
* Other administrative changes including more contributions in the issues that could be reviewed by
streamlined processes to accommodate corporate the independent expert body that reviews premiums.

structure changes; changes to the requirements
regarding contingent liability insurance; and the
removal of requirements to provide certain
information to the VWA.

Improving transparency

13.4. To improve the transparency of its decision-making
and to assist applicants for self-insurance, the VWA
has developed guidelines on the approval process
and what constitutes a “fit and proper” organisation
as required under the AC Act. However, the current
VWA guidelines have no legal status. Formal
guidelines issued under the AC Act would
provide applicants with more certainty.
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Appendix A:
Recommended benefit
improvements

RANK  RECOMMENDATION DESCRIPTION RATIONALE

1. Impairment benefits Impairment benefits compensate a worker  The maximum benefit available under the
Increase maximum for permanent impairment of a body part ~ impairment benefit system is more than
impairment benefit to or system, and for the pain and suffering $85,000 below the maximum damages
upper limit of common resulting from the impairment. available for pain and suffering under
law “pain and suffering” Compensation for pain and suffering is common law. The impairment b?ﬂeﬁts
damages — that is, from also available (in the form of damages) system is a faster and more efficient method
$396,690 to $484,830. through common law actions for workers ~ ©f delivering lump sum compensation than

who have suffered a “serious” injury. common law and the change will ensure
However, any damages awarded for seriously injured workers receive their full
pain and suffering will be reduced by lump sum entitlement for “pain and

the amount of compensation paid by suffering” more quickly.

way of impairment benefits.

2. Death benefits In the event a worker suffers an injury in the Currently, the lump sum entitlement amounts
Increase maximum lump workplace causing death, their dependants  that are payable are different where a worker
sum death payment to may be eligible to access a lump sum dies and where a worker sustains a significant
maximum impairment payment designed to compensate for permanent impairment. This is not appropriate
benefit payment — that is, grief and suffering occasioned by the death given that both lump sum and impairment
from $265,590 to $484,830.  ©f a partner or family member, butalsoto  benefit payments are designed, in part, to

mitigate the financial impact of a worker's ~ compensate for the emotional distress that
death on surviving dependants. results when a worker is injured at work.

3. Superannuation Superannuation contributions that are The provision of superannuation for

Amend the AC Act to
allow superannuation
contributions to be paid
into a fund for workers
who continue to receive
weekly payments after
52 weeks.

lost because of work-related injury or
illness are currently not compensated
under the AC Act. The national
superannuation guarantee scheme
does not require employers to make
superannuation contributions during
periods of incapacity caused by
work-related injury or iliness.

Superannuation contributions should be
based on the superannuation guarantee
rate (currently 9%), applied to the worker's
benefit, for the period while workers remain
entitled to weekly benefits, after 52 weeks.
Contributions should be set at the
guarantee rate, because that will reflect

the community standard from time to time:
the level of contributions would increase

if the guarantee rate increased.

long-term injured workers would increase
benefits for the most disadvantaged in

the scheme — workers off work for long
periods. Long-term injured workers are
disadvantaged in retirement because injury
has not only reduced their income during
their working life, but injury has also removed
the superannuation contributions that their
employers would have otherwise have been
required to make.

At the same time, because it is a benefit
that workers receive in retirement, it should
not negatively affect workers’ incentives

to return to work.
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RANK  RECOMMENDATION DESCRIPTION RATIONALE
4., Amend second step-down Weekly benefits are calculated and paid to  This adjustment represents an immediate
entitlement an injured worker based on the worker’s modest increase in weekly benefits,
Amend the AC Act so PIAWE and the worker's level of capacity. particularly for lower and middle income
workers continue to During the first 13 weeks of a claim, if the  earners, pending the comprehensive
receive 95% of pre-injury worker has no capacity for work, they review of PIAWE.
average weekly earnings receive 95% of their PIAWE or $1250, This increase is warranted given that the
(PIAWE) for the first 13 whichever is less.® _Betyvee“ the 14thand  oyrrent step-down results in a 26% decrease
weeks of benefits and 130th week of a claim, if the worker has in injured workers’ income after 13 weeks.
80% thereafter. no capacity for work, they receive 76% of  Thjs increase benefits the longer-term
their PIAWE, or $1250, whichever is less. injured workers, as it will occur only
Weekly benefits are also available after after the first 13 weeks.
the 130th week of |ncapac.|ty, in limited Given the payment represents 80% of
circumstances, and are paid at 75% of o . -
PIAWE. or $1250. whichever is less. PIAWE, it is unlikely to bp seen by injured
workers as more attractive than employment
It is proposed that the level of benefits and a full wage and should not impact a
will increase from 75% to 80% of PIAWE worker’s incentive to return to work.
after the first 13 weeks of incapacity.
5. Serious spinal injuries To qualify for an impairment benefit, a Increasing the entitlement awarded for

* Maintain the
amendments made to
the AC Act in 2003
relating to the modifier
for WPI assessments
for spinal, upper
extremity, lower
extremity and pelvis
impairments.

Consistent with the
approach taken by NSW,
increase the entitlement
awarded for spinal
impairments by 10%
—that is, a 5% WPI
entitlement would
increase from $10,250
to $11,275.

worker must have a physical whole-person
impairment (WPI) of not less than 10%, or
a psychiatric WPI of not less than 30%.

Changes made in 2003 expanded the
availability and the levels of impairment
benefits for workers with
musculoskeletal injuries who were
disadvantaged by the change in
assessment tool for permanent
impairments.® The amendments
increased the benefit payable for
musculoskeletal injuries assessed
between 5% WPI and 29% WPI.

The 2003 amendments cease to
operate on 3 December 2008, five years
after the amendments commenced,
unless the amendments are extended
by legislation. It is proposed that the
amendments will be a permanent
feature of the legislation.

Further, the entitlement awarded to an
injured worker with a spinal injury should
be increased by 10%.

spinal impairments by 10% will ensure that
all spinal injuries receive an enhanced level of
compensation more commensurate with the
severity of the injury, whilst maintaining the
integrity of the assessment process based
on current assessment tools, pending further
review of such tools.

Making the 2003 amendments to the

AC Act a permanent feature will continue
providing compensation for those
musculoskeletal injuries (including spinal
injuries) thought by the Government to
have been “harshly” disadvantaged by
the introduction of the lump sum benefit
assessment tool.

68 AC Act, s 93CA(2)(a).

69 Victoria, Legislative Assembly, Debates, 16 October 2003, pp 1154-1158.
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RANK  RECOMMENDATION DESCRIPTION RATIONALE
6. Psychiatric impairments A worker will receive an impairment benefit The justification for different impairment
« Maintain the 30% WP if the worker meets a threshold of 30% WPI thresholds for psychiatric and physical
psychiatric threshold for a psychiatric injury. impair.me.ntlli.es .in the subj(.active natur(.a of
N e s TP s sy
between secondary 'ps.ychlatnc' injury (that is, a psychiatric anaan ndg o nJ tin' Niati
and non-secondary injury that is a consequence of a managing and compensating psychiatric
on-second physical injury) is excluded. injuries and the.lmpact of that manggement
psychiatric injuries. _ and compensation on scheme viability.
¢ Increase the benefit Currently, lower entltle_me_nt.amo.unts Reducing the psychiatric impairment
awarded for 30% are prowded_for psyghlat.nc Impairments threshold below the current 30% WPI
psychiatric impairment compared with physical impairments. threshold would present a considerable risk
to the benefit awarded to the ongoing viability of the scheme. For
for a 30% physical the same reasons, the distinction between
impairment — that is, secondary and non-secondary psychiatric
from $13,230 to injuries should be maintained.
$66,120. L L
ower levels of payment for psychiatric
impairment, once the relevant threshold
has been met, are however not justifiable
and ought to be remedied.
7. Medical procedures after A worker who has ceased to receive weekly Workers who have returned to work should
130 weeks benefits at the end of 130 weeks may not  be supported through temporary periods
Amend the AC Act to receive subsequent weekly benefits, even  of incapacity when they require medical
extend weekly benefits if the worker is required to cease work treatment for their work-related injury, even
to workers who undergo while recovering from surgical treatment where that treatment is required outside
surgical treatment after for a work-related injury. the existing entitlement period.
the expiry of 130 weeks Workers who undergo surgical procedures
in certain circumstances. will be entitled to claim weekly benefits
even after the expiry of 130 weeks of
benefits. However, it is proposed to limit
the access to such benefit by requiring
the passage of 13 weeks between expiry
of the 130th week of benefits and the time
at which the surgical procedure will be
undertaken. Claims agents should have
the discretion to determine whether the
period of weekly benefits during recovery
is reasonable in the circumstances.
8. Pensions for dependent The dependent child of a deceased The current entitlement to the pension

children

* Amend the AC Act to
increase pensions for
dependent children to
the end of their 25th
year, where they are
engaged predominantly
in learning, whether
study or an
apprenticeship.

* The pension should
be subject to an
appropriate income
cap, indexed annually
in accordance with CPI.

worker who is engaged in full-time
study is entitled to receive a pension
until the end of the calendar year in
which the student turns 21.

It is proposed that the entitlement to
such a pension is extended until the age
of 25, where the dependent is engaged
predominantly in learning, whether
study or an apprenticeship.

ceases once the dependent turns 21.
This could disadvantage dependent children
who continue to study past the age of 21.
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RANK  RECOMMENDATION DESCRIPTION RATIONALE

9. Compensation for those Currently, only dependants as defined by There are situations where a person may
persons who are not the Act are entitled to benefits under the be left financially disadvantaged because
dependants AC Act in the event of the work-related of the work-related death of a relative, but
The AC Act should death of a relative, regardless of the the person is not compensated under the
provide lump sum financial hardship caused by the death. AC Act. This is unduly harsh.
payments for persons, It is proposed that if a person other than
other than dependants, a dependant (such as a parent or sibling)
who suffer financial suffers some form of financial hardship
hardship as a result of as a result of the death of the worker,

a worker's death. The there should be provision for a lump sum
entitlement to payment payment to be made, and a Court have
should only arise where the power to determine the amount of
the deceased worker such a payment.

leaves no dependants.

10. Lower the physical injury Access to common law damages (under Reducing the deeming threshold for physical
deeming threshold for access the scheme that commenced from 20 injuries would allow faster and cheaper
to common law damages to  October 1999) is restricted to workers access to benefits for those workers who
20% WPI who have sustained a “serious injury” would ultimately succeed under the narrative
Reducing the deeming in respect Qf the “deeming” test or test in any event.
threshold would allow the “narrative” test.” Reducing the deeming threshold to 20%
faster access to benefits To satisfy the deeming test the worker for both physical and psychological injuries
for those workers who must have a physical WPI of 30% or would have a considerable financial impact
would ultimately succeed more assessed in accordance with on the scheme and is not recommended.
under the narrative test in AMA-4.7" Psychological impairment
any event. is assessed separately.

11. Preferred date used to The AC Act provides for the calculation of ~ Because the amount of impairment benefit
calculate lump sum entitlement to impairment benefit at the paid will be fixed as at the time the worker
entitlements date of the injury,’”? ensuring that all workers was injured, the amount paid is likely to be
The method of calculating injured in a particular financial year, and less than the amount payable for the same
impairment benefits should having the same level of WPI, will receive injury at the time when the benefit is
be brought into line with the the same amount of compensation, determined.
current practice of the TAC, Iregar(ijless of when their claims are Further, delays in lodging or determining
that is, entitlement amounts ~ 10dged or determined. claims may not be caused by the worker;
should be_ based on the value and it is not appropriate to require a worker
of the entitiement when the to bear the financial cost of any such delay
claim is finalised, not the in the form of the deflated value of any
value of the entitlement impairment benefit paid.
as at the date of injury.

Calculating the benefit at the date of
determination, as opposed to the date of
injury, will bring the method of calculating
impairment benefits into line with the
current practice of the TAC.

70 To satisfy the deeming test a worker must have a 30% physical or psychological whole person impairment. To satisfy the
narrative test a worker must have suffered: a serious permanent impairment or loss of a bodily function; or a permanent
serious disfigurement; or a severe permanent mental disorder or severe long-term behavioural disturbance; or loss of a
foetus: AC Act, s 134AB(16), (37).

71 AC Act, s 134AB(15).

72 AC Act, s 98C(2) and (3).
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Appendix B:
Recommendations Summary

I —————————
Recommendations for change Reference

Chapter 1 - Improving clarity and understanding of the Act paragraph

—_

* Recast Victoria's accident compensation legislation into a comprehensive Act, arranged logically and 1.24
expressed in plain language.

Chapter 2 - Workers’ entitlement to compensation

2 » Streamline and consolidate the provisions in the AC Act that determine when persons are regarded as 2.17
workers and employers, in order to make the provisions easier to understand.

3 * Simplify the deeming provisions in the AC Act relating to contractors in order to improve clarity and promote |2.46
compliance.
4 * Clarify the operation of the provisions in the AC Act relating to outworkers, together with the deeming 2.99-2.107

provisions, by deeming all “outworkers” to be workers.
In addition, the VWA should provide better information about the situations where outworker arrangements | 2.108
will be deemed to create employment relationships, and the responsibilities of employers in those situations.

ol
.

Extend scheme coverage under the AC Act to municipal councillors. 2.130

(o]
.

Reduce weekly benefits paid to workers injured as a result of driving a motor vehicle where they are found 2.203
to have a blood alcohol concentration above 0.05 and below 0.24, aligning the AC Act with the relevant
provisions in the TA Act.

~
.

Amend section 82(2A) of the AC Act to exclude from compensation psychiatric injuries that arise from an 2.311-2.313
employer’s reasonable management actions.

* “Management actions” should be defined to include performance appraisals, disciplinary action, demotions
and counselling of employees.

o]
.

Introduce mediation or workplace counselling at the request of any party before the determination of liability |2.322-
for stress-related and psychiatric claims. 2.331

Chapter 3 - Ensuring timely access to benefits and support

9 * Introduce a more flexible approach to injury notification and making a claim, whether by the worker, the 3.183
employer, a person on the worker's behalf or a doctor, including allowing notification and lodgement to the
employer, or directly to the VWA or its agents.

10 | * Introduce systems to enable electronic and telephone notification of injury and lodgement of a claim. 3.184

11 | * Ensure that claim forms are regarded as valid unless the VWA or employer is unable to identify adequate 3.163-3.166
information to enable a decision about payment or liability. In addition remove the distinction between a
claim for weekly benefits and a claim for medical and like expenses.

12 | * Implement a system of provisional liability in Victoria, in conjunction with a streamlined injury notification process. |3.128-3.150

Provisional liability should cover both weekly payments, medical and like expenses.

A “ceiling” on the duration and amount of provisional payments should be imposed.

Provisional payments should not continue beyond the time when the agent decides whether to accept the
claim (assuming that the payments have not already ceased because the “ceiling” has been reached).
Guidelines should set out the application (and any limitations on the application) of provisional liability.
Agents should be able to refuse provisional liability payments in certain circumstances.

Eligibility for provisional liability for stress claims and other psychiatric injuries should be guided by the
scheme's experience after the introduction of provisional liability.

Agents should be authorised to deny provisional payments where there is an increased risk of fraud or
likelihood of a claim being denied.
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I —————————
Recommendations for change Reference

Chapter 3 - Ensuring timely access to benefits and support continued

12 | » Where a claim is denied and fraud is established, any provisional payments should be recoverable from the |3.128-3.150
worker (either as a debt or from accrued leave).

Where a claim is ultimately denied, the employer should be able to deduct the amount of weekly benefits
paid from the worker’s accrued sick leave entitiements.

The cost of provisional liability payments on accepted claims should be treated in the same way as any
other cost on a claim: the cost should count toward the employer’s premium.

The cost of provisional payments on claims that are subsequently rejected or closed before liability is
determined should count towards the employer’s premium but should not be taken into account in
assigning estimates of the future costs of claims.

The period for determining liability should be extended to promote better initial decision-making.

13 | * Allow VWA and self-insurers to access the necessary medical information relating to a claimed injury, 3.196
without requiring the consent of the worker.
14 | * Amend the “additional liability” provision (section 108(4) of the AC Act) for late lodgement of claims by 3.211

employers so as to calculate the penalty by reference to the period between the date when the claim was
forwarded to the employer and the date when the claim was received by the VWA or the agent.

—_
(&)
.

Remove the current offence of “refusal to receive a claim for compensation” in section 242(3)(a) of the 3.204
AC Act.

Include an express requirement for service of the claim on an employer (either personally or by post or
electronically).

16 | * Provide greater protection for workers who experience discrimination for making or pursuing compensation |3.241-3.248

claims by amending section 242(3) of the AC Act to ensure that:

—a wider range of detrimental conduct, falling short of dismissal (such as demotion, transfer or reduction in
hours) is punishable consistent with OHS, Equal Opportunity and Long Service Leave Acts;

— prospective employees are protected in addition to current employees and other deemed workers;

—an offence is committed by an employer where the proscribed reason was the dominant reason for the
discriminatory conduct, aligning the test for liability with the test under the OHS Act;

— where the prosecution has proved all the facts constituting an offence under section 242(3), other than the
reason for the alleged discriminatory conduct, the onus of proof should shift to the defendant to prove
that the dominant reason for the conduct was not a proscribed reason, further aligning the test for liability
with the test under the OHS Act;

— the maximum financial penalty for an offence under section 242(3) is equivalent to the financial penalty for
the comparable offence under the OHS Act, but should not be punishable by imprisonment; and

— orders for reinstatement and compensation and, in the case of prospective employees, orders requiring
employment should be available to the Court when sentencing for a discrimination offence.

-
~N
.

Include a provision in the AC Act, along the lines of section 131 of the OHS Act, allowing a worker to request | 3.250
that the VWA bring a prosecution for an alleged offence in relation to dismissal or discrimination for
pursuing a compensation claim.

18 | * Amend the Equal Opportunity Act to ensure that workers who suffer discrimination arising from making or 3.262
pursuing a workers' compensation claim can make complaints to the Equal Opportunity and Human Rights
Commission as the first step in seeking redress.

Chapter 4 — Supporting workers to get back to work after injury

19 | » The AC Act should include a set of principles that apply to return to work. The principles would help guide 4.71-4.72
employers, injured workers and other stakeholders in interpreting the legislative requirements, and foster
the type of relationship between the various parties that is essential to a successful return to work process.

20 | * Reframe return to work obligations as performance-based duties, allowing duty holders more flexibility to 4.242-4.245

suit the circumstances of the parties involved in the return to work process and in ensuring compliance with

obligations.

The core employer obligations for employers should be as follows:

— take all reasonable steps to return an injured worker to work as soon as possible;

— take all reasonable steps to provide an injured worker with pre-injury or suitable employment for a period
of 12 months;

— consult as far as is reasonably practicable with the injured worker and treating practitioner on the injured
worker’s return to work;

— take reasonable steps to plan an injured worker's return to work from the date of the injury;

— for employers with remuneration of $2 million or more, maintain the appointment of a person of appropriate
seniority to manage return to work at the employer’s workplace — a return to work co-ordinator;

3
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Chapter 4 - Supporting workers to get back to work after injury continued

20

— for employers with remuneration below $2 million, appoint a return to work co-ordinator (of appropriate
seniority) following an injury in the employer’s workplace;

— develop and make available to the employer’s workers such information about return to work and
occupational rehabilitation as is prescribed by the regulations; and

— take reasonable steps to co-operate with labour hire employers on the return to work of injured labour hire
workers (host employers).

The AC Act should continue to require workers to make reasonable efforts to participate in the return to

work process (where currently required under the AC Act), including:

— participating in an occupational rehabilitation service and return to work planning;

— returning to work in suitable employment, either at the pre-injury workplace or at another place of
employment; and

— participating in assessments of capacity, rehabilitation progress and future employment prospects when
requested to do so.

4.242-4.245

The VWA should, in consultation with stakeholders, develop subordinate instruments that set out how to

comply with the requirements imposed by the principal legislation, and deal with issues such as:

—how employers should plan for a worker's return to work, including the development of more formal plans
for workers who remain incapacitated for longer periods;

— how and when employers should consult with injured workers and treating practitioners;

—what policies and procedures should be maintained by employers to manage return to work and
occupational rehabilitation in their workplaces;

—how those policies and procedures should be made available to workers;

— how employers should maintain a safe and healthy working environment for workers returning to work
following injury;

— how each of the participants in the return to work process (employers, workers, HSRs, treating
practitioners and the VWA) should work together to promote return to work outcomes;

— how host employers should cooperate with labour hire agencies on return to work; and

— what constitutes reasonable efforts to return to work by a worker.

4.246-4.247

Require employers to notify an injured worker before the employer’s obligation to provide employment
comes to an end. The notice period should be prescribed in an appropriate subordinate instrument.

4.144

The AC Act should specify the competencies required of each person appointed to manage return to work,
without demanding training as the only way of achieving competence.

4.213-4.214

Return to work co-ordinators should be protected against personal liability by including in the AC Act a
provision equivalent to section 58(3) of the OHS Act.

4.217

To avoid duplication of regulation, the requirement to establish a risk management program should be
removed from the AC Act, given that the duties set out in OHS legislation clearly encompass that requirement.

4.181

An appropriately proportionate regime of sanctions should be constructed to underpin the recommendation
that a new compliance framework be adopted to support injured workers returning to work.

4.262

The sanction for workers who fail to make reasonable efforts to participate in the return to work process
should initially involve suspension of weekly benefits, with termination to follow if the failure is not remedied
within 28 days.

4.260-4.261

The powers of the return to work inspectorate should be expanded and the inspectorate should be provided
with appropriate tools to monitor and encourage compliance with the AC Act. In particular, inspectors
should be authorised to direct employers to remedy contraventions “on the spot”, rather than having to rely
on voluntary compliance or the threat of prosecution.

4.288

The return to work inspectorate should be substantially expanded to a level where the inspectorate can
conduct a credible workplace intervention program.

4.310

Consideration should be given to whether the two inspectorates (OHS and return to work) should continue
to operate as separate entities.

4.313

The processes for review of decisions made by the OHS and return to work inspectorates should be the
same, to ensure consistency and improve transparency and accountability. The AC Act should identify which
decisions are reviewable and which parties are entitled to request a review of each decision.

4.308-4.309

The VWA should retain the exclusive right to prosecute parties for breaches of the AC Act. However, the
AC Act should be amended to allow any person to seek a review of the VWA's decision not to prosecute an
offence, consistent with section 131 of the OHS Act.

4.327
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Chapter 4 — Supporting workers to get back to work after injury continued

33 | * The AC Act and the OHS Act should be amended to extend the role of HSRs, so that they can also represent |4.339-4.3563
workers in the return to work process.

A HSR should be permitted to act as a worker's representative only where the worker consents to that
representation.

w
iy
L]

A similar framework to the OHS Act should be adopted for resolving issues arising in the workplace about 4.409
return to work. The framework should allow for issues to be resolved using an agreed workplace procedure
or, if no such procedure has been agreed, a prescribed procedure set out in the AC regulations.

35 | ¢ The time within which a worker must choose an occupational rehabilitation provider from a list provided by | 4.365
the employer or agent should be reduced from 14 to seven days.
36 | * Additional guidance material should be developed so as to assist and support healthcare professionals in 4.386

their treatment of injured workers.

w
~
.

The VWA should pay treating practitioners for their time in facilitating return to work, incuding by telephone |4.389
consultations between a healthcare professional and the agent or employer.

38 | * Repeal section 113 of the AC Act which allows employers to direct workers to a health professional selected |4.397
by the employer to provide a certificate where capacity for work is in dispute.
39 | * The VWA should promote the advantages of the JSA and WISE programs to employers and workers and 4.440-4.445

proactively identify eligible workers to promote access to these programs.

Chapter 5 — Better income replacement

40 | ¢ The Government should commission a further review of the method of calculating pre-injury average weekly |5.46-5.52
earnings (PIAWE) with a view to incorporating changes and trends in current remuneration arrangements.

Increase weekly benefits from 75% of PIAWE to 80%, after the first 13 weeks. 5.81

D
—_
.

N
N
.

Require the VWA to pay superannuation contributions for injured workers receiving weekly benefits after 5.181-5.193
52 weeks, for as long as the worker is eligible to receive weekly benefits with the contributions being made
directly to the worker’s chosen fund rather than reimbursing the employer for making superannuation
payments. Payments should be based on the superannuation guarantee percentage (currently 9%) of the
worker’'s weekly benefit.

D
w
.

Clarify that annual leave and long service leave can be taken in addition to weekly benefits. 5.130

N
N
[ ]

Remove the “notional earnings” provisions of the AC Act which give agents a broad discretion to reduce or | 5.151-5.154
cease weekly benefits.

5
ol
.

Consistent with the approach taken in NSW and Queensland, agents should be able to adopt a “staged” 5.159-5.165

approach to motivating a worker to comply with the worker’s return to work obligations:

— A worker should be given notice of the intention to cease or reduce payments unless the worker complies
within a specified period with her or his return to work and rehabilitation obligations.

— If the worker continues to fail to comply with her or his obligations, payments should be able to be
suspended or reduced for a further period (of up to 28 days), during which time payments will be
reinstated if the worker complies with her or his obligations.

— If the worker continues to fail to comply with her or his obligations following the suspension period, the
agent or self-insurer should be able to cease payments with a discretion to reinstate payments where the
worker subsequently complies.

Under the proposal, payments during the suspended period will be forfeited and will count towards the

calculation of entitlement periods.

Workers should have the right to seek a review of any suspension or termination decision or any refusal to

reinstate payments.

Repeal the provisions, making it a criminal offence for a worker to fail to attend an interview to discuss

employment opportunities or to fail to notify the VWA or a self-insurer that they have returned to work whilst

in receipt of benefits.

46 | * Subject to appropriate limits, provide weekly benefits to workers who have returned to work, but who must  |5.114-5.115
take time off work for surgical treatment for a work-related injury, after the expiry of the 130 week
entitlement period.

47 | < Allow for payment of weekly benefits between the date of settlement of a common law claim and receipt of |5.119
the settlement payment by the worker.
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Chapter 5 — Better income replacement continued

48

* |n relation to the payment of weekly benefits after 130 weeks for workers who have a partial capacity to

work, and who have returned to work (section 93CD), amend the AC Act to:

— clarify that benefits can be accessed at any time when the worker returns to work;

— ensure that, where a worker is receiving the benefit and the worker’s employment is withdrawn, the
worker is given 13 weeks notice of termination of the benefit;

— clarify that temporary fluctuations in capacity or the availability of work do not affect the worker's
entitlement; and

— reduce the time within which the VWA must decide whether to accept or reject such a claim from 90 days
to 28 days.

5.103-5.105

* Section 96 (which provides that a worker is not entitled to receive weekly benefits in conjunction with

certain other income benefits) should be amended to ensure that:

—workers may access additional insured benefits for loss of earnings or disability up to 100% of their
pre-injury actual earnings;

— if workers access additional insured benefits for loss of earnings or disability beyond 100% of their
pre-injury actual earnings, the VWA may offset the excess against the workers’ weekly benefits;

— the scope of section 96 should be broadened to include all disability pensions, including pensions paid out
of income protection insurance, irrespective of whether they are related to the injury employment;

— offsets are not to apply where a worker accesses superannuation savings in the form of a pension or a
lump sum payment; and

— offsets are not to apply where a worker receives a redundancy, severance or termination package.

5.216

Chapter 6 — Treatment expenses

* The timeframe for determining liability on claims for medical and like expenses should be fixed in line with
the time for determining weekly benefits claims (28 days).

6.37

Prescribe that 28 days notice be provided to a worker when terminating a medical and like expenses claim.

6.44

Provide consistent information (in the form of guidelines) on the determination of reasonable costs and
make the information easily available to all parties.

6.54-6.55

Introduce a discretionary power permitting the VWA to require prior approval for some medical and like
expenses.

6.67-6.74

An independent review of medical and non-medical fees payable by the VWA should be conducted as soon
as possible.

The review should include consideration of the provision of appropriate financial incentives for service
providers to treat injured workers and support return to work.

6.93-6.94

The provisions in the AC Act relating to co-ordinated care plans (section 99AAA) are redundant and should
be repealed.

6.144

In line with the TA Act, the AC Act should be amended to authorise the Governor in Council to fix limits on
the contributions payable by the worker for the cost of supported accommodation.

6.155

The provisions in the AC Act for referring health care providers to their professional bodies where there are
concerns about their behaviour should be maintained. However, the sanctions available to the VWA should
be strengthened. In particular, the VWA should have the power to suspend future payments to service
providers who are found to have engaged in unprofessional conduct.

6.185-6.187

Chapter 7 - Lump sum benefits for significantly injured workers

58

* Increase the maximum benefit awarded for a permanent injury under the impairment benefit regime to the
equivalent of the maximum common law damages payable for pain and suffering — that is, from $396,690 to
$484,830, to be indexed annually.

7.59

* Workers assessed at 81% WPI or greater should be awarded an impairment benefit equal to the maximum
amount of common law damages paid for pain and suffering — that is $484,830. The amount paid to workers
assessed between 71% WPI and 80% WPI should be increased proportionately.

7.59

* The 2003 amendments relating to WPI of the spine, upper extremity, lower extremity and the pelvis should
remain as a permanent adjustment to the method of assessing musculoskeletal injuries for the purpose of
calculating impairment benefits.

7.70

* Increase by 10%, the impairment benefit awarded to an injured worker with a spinal injury.

7.82-7.85
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Chapter 7 - Lump sum benefits for significantly injured workers continued

62 | e Increase the impairment benefit awarded for a 30% psychiatric impairment to the level of impairment 7.103
benefit awarded for a 30% physical impairment. Similar adjustments should be made to the payments for
psychiatric impairments assessed between 31% and 70% WPI.

63 | * The VWA should initiate a review of the method of assessing permanent impairment, with all relevant 7.124
stakeholders across the Victorian compensation schemes participating in the review.

64 | * Impairment benefits should be calculated at the date of the determination of a claim rather than at the date | 7.132
of injury, bringing the calculation into line with the current practice of the TAC.

65 | * Introduce consistent terminology for hearing loss claims and injuries, simplify and rationalise the provisions |7.142
relating to hearing loss injuries.

66 | * Define the date of injury for gradual process injuries as: 7.168
—the last day of the worker’'s employment out of which, or in the course of which, the injury arose, or
—the date of the claim (if the worker is still employed in that employment at the date of the claim).

67 | * The VWA should use the provision in the AC Act that allows it to initiate impairment benefit claims on behalf |7.238
of injured workers.

68 | * The VWA should consider the feasibility of introducing a “one-stop shop” for the management of 7.270-7.273

impairment benefits. The “one-stop shop” could be structured in a manner similar to the Medical Panels, so
that there would be a central location where all impairment benefit claims could be processed and where all
independent medical assessments could occur.

Chapter 8 — Access to justice for seriously injured workers: common law

69 | * Lower the common law deeming test to 20% WPI for physical injuries only. 8.93

70 | * Once the assessment of permanent impairment has been reviewed (see recommendation 62), with the 8.134-8.135
percentages of impairment produced by that assessment reflecting more accurately the level of impairment
suffered by injured workers, a further analysis of the relevant deeming threshold for all injuries should be
undertaken. If that analysis shows that the new impairment assessment tool can fairly and accurately
identify the seriously injured, it might be possible to abandon the narrative test and rely on a measure of
impairment as the sole gateway to common law damages (after further consultation and consideration of
the effectiveness of the new assessment tool). Even if the narrative test is not abandoned, a more accurate
impairment assessment tool should enable the majority of seriously injured workers to access common law
through the deeming test, rather than the narrative test, as was intended when the two tests were introduced.

~N
-
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Amending section 134AB(28) of the AC Act so that all weekly payments received after the worker’s statutory |8.184
counter-offer during the section 134AB(12) process are disregarded when comparing the judgment,
settlement or compromise with the worker’s statutory counter-offer.

72 | « Allow a serious injury application to continue where a worker dies before the application is heard by 8.192
providing that, where the claimant dies before the determination of significant injury from a cause unrelated
to the injury to which the claim relates, the Court may make a determination of serious injury.

73 | * Where a worker lodges a serious injury application, the worker should be taken to have given authority for 8.214-8.215

the VWA to request and obtain relevant medical information.

The AC Act should include a framework that:

— sets clear parameters for the type of information that can be requested and the extent of the authority;

— provides a mechanism for dealing with disputes that may arise about the provision of information in an
efficient and effective manner, bearing in mind the relevant timeframes;

— enables the serious injury decision-making timeframe to be extended by a further (say) 30 days in the
event that vital information has not yet been provided; and

— ensures appropriate and proportionate methods of dealing with non-compliance with the authority by
healthcare providers.

The current legal costs order will also need to be amended as all workers would be required to provide a

medical information authority and thus no financial incentive or sanction need be included in the costs order.

Amend the AC Act to clarify section 134AB(21). The sub-section should make it clear that, where an 8.232
application for serious injury has been denied or accepted, or has resulted in a determination of serious
injury (including a deemed determination), or has otherwise been resolved, a worker may not make a further
application for the same cause of action.

~
N
L]

~N
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.

A review of legal costs in work-related injury litigation is recommended in order to determine the impact of 8.252-8.253
the 20% scale cost reduction on injured workers and whether the abolition of the scale cost reduction
supported by legal groups is justifiable.
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Chapter 9 — Benefits for dependants following work-related deaths

76 | e Increase the maximum lump sum death benefit payable from $265,590 to the maximum impairment 9.35
benefit of $484,830.

77 | » Amend the AC Act to ensure that weekly pensions for dependants are indexed annually. 9.57

78 | * Ensure that a surviving partner, as defined in section 5(1) of the AC Act, who is residing with a worker at 9.93

the time of the worker's death, is deemed to be dependent on the deceased worker.

79 | * Ata minimum, the AC Act should provide for a lump sum payment of reasonable expenses incurred as 9.99-9.101

a result of the worker’s death, including the reasonable cost to a non-dependant of administering the will

of a deceased worker.

Also, the AC Act should be amended to provide for lump sum payments to family members, other than

dependants, who suffer financial hardship as a result of a worker’s death. The entitlement to payment

should only arise where the deceased worker leaves no dependants.

* A Court should be given power to determine the “reasonable” amount of compensation that is payable and
whether financial hardship has been established as a result of the work-related death.

80 | * Continue eligibility for pensions for dependent children to the age of 25 years, where they are engaged 9.108
predominantly in learning, whether study or an apprenticeship, with such pensions to be subject to an
appropriate income cap, and indexed annually.

81 | * Allow a child of a deceased worker who is born after the worker’s death to be treated as a dependant of the [9.114
worker, where paternity can be proved.

82 | « Allow for the provisional payment of: 9.134
— weekly pensions to dependants;
—the reasonable costs of medical and like expenses incurred between the date of injury and the worker’'s death;
— the reasonable costs of family counselling services; and
— the cost of burial/cremation pending the determination of liability for a death benefits claim.

83 | * Reduce the role of the Courts in the approval of lump sum entitlements, however, retain a role for the 9.144
Magistrates’ Court: and

—where vulnerable dependants are to be paid their maximum entitlement under the AC Act, specifically for | 9.149
the purpose of appointing an appropriate trustee;

—where vulnerable dependants are paid a compromise amount, to ensure that the settlement is fair and
reasonable in all the circumstances; and

—where dependants are not legally represented, to ensure that the agreed settlement is fair and reasonable
in all the circumstances.

Chapter 10 - Transparency in decision-making and the efficient resolution of disputes

84 | e« Provide that internal review by the VWA of agents’ decisions (or by a self-insurer of its decisions) be a 10.126
mandatory step following lodgement of a dispute with the ACCS, with internal review to be completed
within 14 days and be limited to the evidence available to the original decision-maker (including the entire
claim file).

85 | ¢ The internal review should be completed within 14 days and be limited to the evidence available to the 10.156-
original decision-maker (including the entire claim file). The review could involve steps to clarify the available | 10.164
information with all parties but reviewers would not have power to seek or receive additional information.
The task of internal review will be to consider whether the original decision was the correct or preferable
decision, having regard to the material that was available to the original decision-maker, the relevant
provisions of the AC Act and the VWA's (or self-insurer’s) policies.

* The review unit (or self-insurer) will not have the power to substitute a new decision but, at the conclusion
of the review, the review unit (or self-insurer) will report the outcome to the ACCS, with a brief statement
of reasons, as one of the following alternatives:

—the original decision is confirmed because, on the material before the original decision-maker and having
regard to the legislation and the VWA's (or self-insurer’s) policies, the decision was the correct or
preferable decision;

—the original decision is not confirmed because the material before the original decision-maker is insufficient
to enable any decision to be made, having regard to the legislation and the VWA's (or self-insurer’s) policies;

—the original decision is not confirmed because, on the material before the original decision-maker and
having regard to the legislation and the VWA's policies, the decision was not the correct or preferable
decision.

* Where the review unit (or self-insurer) finds that the material before the original decision-maker is
insufficient to enable any decision to be made (the second alternative), the review unit (or self-insurer) will
be required as part of its reasons, to specify any additional information considered necessary to resolve the
dispute, including the opinion of a Medical Panel.
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Chapter 10 - Transparency in decision-making and the efficient resolution of disputes continued

86 | * The review unit's conclusion and the statement of its reasons should be provided to the injured worker, the | 10.166
employer, the VWA and its agent. The self-insurer’s conclusion and the statement of its reasons should be
provided to the injured worker.

87 | * Ministerial guidelines should be developed, which set out the procedures to be followed on internal review, | 10.167
and those guidelines will assist self-insurers to perform their equivalent review function.

88 | * The AC Act internal review unit should be operationally separate from the VWA and report directly to the CEO. | 10.171

89 | * Require the ACCS to notify the parties of the outcome of internal review within seven days, together with 10.179-
information setting out the next steps for the injured worker. 10.180

90 | * Require workers to request continuation of the conciliation process within 14 days of that notification 10.181
(although an extension of time should be possible in exceptional circumstances).

91 * Require the conciliation officer to request within seven days that the parties produce specified information 10.182
necessary for conciliation to proceed.

92 | * Remove the prohibition on a party, who refuses or fails to produce any document or provide any information | 10.186
requested by the conciliation officer, from tendering the document or information as evidence in any
proceedings that relate to the dispute before the ACCS section 56 (9A) of the AC Act.

93 | * Require an outcome certificate be provided by ACCS within seven days of conclusion of the conciliation 10.188
conference, with the certificate setting out any terms on which the dispute was resolved and certifying that | and
the parties acknowledge their intention to be bound by the result. The AC Act should provide that the 10.209
certificate be treated as conclusive.

94 | « Where matters remain unresolved, require the outcome certificate to set out any bases for agreement and 10.210
identify the issues that remain in dispute and that require determination.

95 | * Remove the powers of conciliation officers to make directions. 10.205

96 | * Clarify that parties may not be represented at conciliation by a person who — 10.230
—is a legal practitioner; or
— holds a tertiary degree in law or legal studies; or
—is otherwise eligible to be admitted to practice;
unless the conciliation officer and each party to the dispute agree.

97 | * Provide for reimbursement of reasonable costs incurred by workers for attending conciliation, limited to 10.242
reasonable travel expenses and related time lost from work.

98 | * Require the VWA and self-insurers to pay the reasonable costs of medical reports obtained and used for the |10.248-
purposes of conciliation where the medical reports have been obtained both with the consent of the worker | 10.249
and at the request of the conciliation officer.

99 | e« Revise the ACCS's governance structure, including the establishment of a Board to give general directions 10.257
to the ACCS and monitor its performance.

100 | * Confer increased powers on the senior conciliation officer to ensure that: 10.260
— conciliations are conducted expeditiously and consistently;

— conciliation officers comply with appropriate protocols; and
— transparency and accountability measures are introduced.

101 | « Clarify the power of a Medical Panel to return a medical question to the referring body where the referral is 10.302
unclear or otherwise inadequate. That power should be in addition to the Panels’ power to return questions
that relate to non-medical matters.

102 | * Amend the definition of “medical question” to address anomalies identified by stakeholders so as to provide |10.303
greater clarity and certainty about the matters which may properly be the subject of a referral to a Medical
Panel.

103 | * Provide rights of assistance to persons with a disability (including minors) when attending a Medical Panel, 10.305
similar to those contained in sections 26LZD(2) and (3) of the Wrongs Act 1958.

104 | * Provide the Courts with discretion to refuse to refer medical questions to Medical Panels where the 10.316
proposed question involves non-medical matters, and where the referral would not be in the interests of the
proper administration of justice.

105 | * Place a time limit on referral by the Courts of medical questions to Medical Panels, with a power to refer 10.318
after that time limit where “exceptional circumstances” exist.

106 | * Require Medical Panels to provide written reasons together with their opinions on a medical question. 10.323
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Chapter 10 — Transparency in decision-making and the efficient resolution of disputes continued

107

* Ensure that the Ombudsman has effective oversight of the Medical Panels’ Convenor’s administrative functions.

10.336

108

* Repeal the current restriction in section 63(4) of the AC Act on the permitted number of Medical Panel members.

10.344

109

* Remove the restrictions on the jurisdiction of the Magistrates’ Court with respect to disputes over
statutory benefits.

10.348

110

Establish an exception to the mandatory requirement for conciliation before proceedings are issued.
Subject to the views of the Court, and an appropriate court order, parties to the dispute should be permitted
to amend their pleadings to ensure that all outstanding issues between the parties are brought before the
Court in a timely manner.

10.355

* Employers should have limited rights to seek internal review of decisions. In particular, they should have the
opportunity to seek review of initial decisions to accept liability for a claim. The form of internal review for
employers should be more extensive than the internal review contemplated for worker disputes, given the
limited impact of any decision made on internal review and the fact that the employer would not be able to
take the matter to the ACCS or to the Magistrates’ Court.

10.367-
10.368

* The review unit should report its conclusion to the employer and to the VWA, which in turn would be
required to apply a conclusion that the agent decision was not confirmed in the calculation of the
employer’s premium.

10.371

* The outcome of employer applications for review must be limited to premium impacts, and not affect
benefits already granted to a worker.

10.372

Given that the outcome of employer applications for review would be limited to premium impacts where the
agent’s decision is not confirmed, an employer’s and worker’s return to work obligations should continue to
apply.

10.373

115

* Employers should be given the right to request, from their agents, written reasons for decisions, particularly
in relation to initial liability, as well as at appropriate points throughout the life of a claim.

10.374

Chapter 11 - Employer premiums

116

* The VWA should improve its information and advice to employers regarding Statistical Case Estimates

(SCEs) by:

— ensuring that claim statements disclose the timing of information used in determining the SCEs for
individual claims; and

—including all estimates of future costs against individual claims, rather than grouping the estimates in one
combined amount at the end of the statement (unless the grouped amounts are small).

Improved information should be supported by:

—including information with the premium statement that explains the key drivers of SCEs (safety, speedy
return to work, and staying at work) and tells employers what they can do to reduce their premiums and
where they can get more information;

— providing more detailed and up-to-date information on the VWA website about how premiums are set,
what drives SCEs and how employers can reduce their premiums; and

— making the premium simulator available to employers on the VWA website whenever possible.

11.63-11.54

Only new claims received to the end of December should be included in the calculation of premium for the
following financial year.

11.59

* Employers should have the right to seek a review of their SCEs. However, that right should be limited to
data errors that lead to erroneous estimates.

11.60-11.66

* Amend the contractor provisions so that only the deemed employer would declare rateable remuneration
for the deemed worker. The deemed worker would be entitled to make an injury claim only against the
deemed employer’s WorkCover insurance policy.

11.126

¢ The scheme should provide employers with the option of a higher excess of $1,000 for medical expenses
and $15,000 for weekly payments, equivalent to around 16 weeks of salary.

11.135-
11.139

Alignment of the definitions of remuneration for workers’ compensation and for payroll tax within Victoria
should commence. Alignment of the definitions of remuneration for the workers’ compensation schemes in
Victoria and NSW should also commence, with a long term objective of aligning the definition across all
Australian jurisdictions.

11.174
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Chapter 11 — Employer premiums continued

122 | * There should be transparent and robust mechanisms for review of premium decisions made by the VWA 11.201-

with: 11.204

—a formal internal VWA premium review process, which aims to provide a non-adversarial system for the
prompt and low-cost resolution of premium disputes; and

— a codified premium dispute resolution system which allows employers recourse to independent review
(for example, VCAT, the Magistrates’ Court or the Supreme Court), based on the model for Victorian State
taxes.

The dispute resolution system should include:

— the right of an employer to object to a premium notice (including an adjusted premium) within a prescribed
time period;

—the requirement for the VWA to determine an employer’s objection within a prescribed time period
(for example 60 or 90 days);

— the requirement for the VWA to provide written reasons for its decision so as to ensure transparency;
the reasons would be provided through a formal premium review process by a VWA internal review unit
with parameters codified in legislation; and

—the right of an employer, aggrieved by a decision made by the VWA (or the failure to make a decision),
to seek an independ ent review within a prescribed time (for example, 60 or 90 days).

123 | » The VWA should be obliged to pay interest where a review finds that a lower amount of premium is payable. |11.214

124 | < To encourage voluntary disclosure of non-compliance and help reduce the VWA's administrative burden, 11.223
include provisions allowing the remission of penalties in cases of voluntary disclosure in the ACWI Act.

125 | e Introduce penalties for employers who enter into premium avoidance schemes and for the promoters of 11.224
such schemes.

126 | * Introduce a statutory requirement for review of the VWA's premium-setting by an independent expert body, | 11.257
such as the Essential Services Commissioner.

127 | » Amend the ACWI Act to overcome the situation where a trustee would be in breach of the legislation by 11.274
holding multiple WorkCover insurance policies because the trustee is classified as the single employer for
different independent businesses run under trusts.

128 | * Amend the ACWI Act to allow the VWA to integrate any penalties for an uninsured period into the 11.299

employer’s ongoing premium account, and to give the VWA the power to backdate an employer’s insurance
policy to the commencement of employment to cover an uninsured period. The amendment would remove
the need for the current legislative provisions relating to the UEIS.

Chapter 12 — Recovery from third parties

129 | « "Hold harmless” clauses in arrangements between labour hire companies and host employers should be 12.93
void and unenforceable for the purposes of the workers’ compensation scheme.

130 | * Allow the VWA (with an employer’s consent) to recover from third parties the amount of any excess paid by | 12.99
the employer, with the amount recovered to be paid by the VWA to the employer.

Chapter 13 - Self-insurance

131| * Atwo-step approach, similar to that for licensing major hazard facilities as set out in the Occupational Health |13.35-13.37
and Safety Regulations 2007, should be used for self-insurance arrangements, with eligibility applications
remaining valid for a set period. The VWA should be able to charge a fee for the eligibility process.

132 | » The VWA should be given the power to set guidelines under the AC Act to support the management 13.42
of self-insurers, similar to the power it has to make guidelines under the OHS Act.

133 | * Applications for self-insurance should be completed within 12 months of the application being made, 13.51
or longer at the discretion of the VWA.

134 | « The formula for setting the self-insurance application fee should be modified, to allow estimates of 13.54

remuneration to be used where there has been no actual remuneration paid by an employer in the
relevant period.

-

w

o1
.

The AC Regulations should also be amended to require the employer to provide the VWA with information 13.54
on which the VWA can base its estimate.

136 | » Extend the term of approval for self-insurance to six years, following the first approval, to reward good 13.61
performance.
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Chapter 13 - Self-insurance continued

137 | * Allow the VWA to review a self-insurer’s approval where the self-insurer: 13.69
— becomes a subsidiary of an Australian parent company;

— fails to meet any of the requirements for approval as a self-insurer; or
— fails to meet any of the prerequisites for approval as a self-insurer.

138 | ¢ Remove the 28-day notice period required where the self-insurer requests revocation of its self-insurance 13.70
approval.
139 | « Contingent liability insurance excess requirements should be relaxed, allowing self-insurers to choose a 13.82

higher or lower excess to suit their individual needs. In addition, the minimum amount for a bank guarantee
that a self-insurer must hold should be removed and the maximum increased to $5 million or an amount
advised by actuaries.

140 | * Amend the self-insurance contributions formula in line with the formula proposed by Access Economics, namely: | 13.137
Recovery from self-insured (SI) firm “I"” equals:

[SI Specific Costs + (Scheme insured specific fixed costs + Common Costs) Y/Z] (X, /Y) r,
where:
Y is total remuneration for self-insured firms;
Z is total remuneration for scheme-insured and self-insured firms;
X.is self-insured firm's remuneration,; and
r.1s the self-insured firm's risk weighting.

141 | » A CPI-X cap should be applied to increases in VWA's costs (with factor X to be initially set at 2% and refined |13.138
over time by reference to a “self-insurer cost index” based on a study of self-insurers’ costs of operating
their workers' compensation schemes).

In addition, an independent audit of VWA's cost base should be undertaken to ensure that costs are properly
identified and categorised.

142 | « Self-insurer contributions should be included in the issues that can be reviewed by the independent expert 13.140
body that reviews premiums.
143 | * Retain the OHS audit requirement for self-insurers and implement the national OHS audit tool. 13.154

144 | « Self-insurers should be required to document their claims management policies, provide the policies to the | 13.163
VWA and make them available to workers to ensure greater transparency and accountability in decision-
making.

145 | » Remove a self-insurer’s requirement to advise the VWA annually of common law proceedings and pursue 13.172
recoveries from the AC Regulations.

146 | * Amend the AC Act to provide that, as a condition of approval, self-insurers notify the VWA within 28 days of |13.173
commencement of common law proceedings and provide any additional information relating to those
proceedings as requested and within any specified time.

147 | < Align the requirement that self-insurers provide details of rateable remuneration with other data provision 13.176
requirements, so that it is due by 31 August of each year.
148 | « Allow increased flexibility for self-insurance in the event of major corporate restructures. Specifically, the 13.200

following should be allowed:
—the extension of licence periods for specific times; and
—a non-eligible entity’s application for self-insurance in limited circumstances.

149 | » The AC Act should be amended to allow employers who move from scheme insurance to self-insurance to 13.204
elect to retain responsibility for their existing claims.

-

(8]
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Align the provisions governing the movement of self-insured employers to scheme-insurance or to self- 13.206
insurance under the Commonwealth scheme by setting a single period over which liabilities are measured
(of six years with an interim step at three years).

Introduce a defined process for resolving disputes about the value of those liabilities,to ensure certainty for
self-insurers and the VWA.

151 | * Costs borne by the VWA in revoking a self-insurer’s licence (such as the cost of the actuarial services used 13.210
to determine the outstanding liabilities at the time of revocation) should be borne by the self-insurer, and the
AC Act should be amended to ensure that the VWA is able to recover those costs.
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